
Preface 

Intellectual capital is said to be the most valuable asset of many companies today. This consists of technical inventions, know-how, trade secrets, brands, designs, literary and artistic creations and a multitude of other forms of intellectual property, that is, non-material assets, arising from innovation, expression and creativity. Strong intellectual property protection, while maintaining a fair balance between the interests of the various stakeholders, is in the interest of all societies. However, in order to maintain the political, economic and sociological balance, existing intellectual property laws require appropriate limits. Intellectual property is the subject of important trade and political interests, and as such, is an area that industry leaders have to understand. 

Most of this intellectual capital is protectable by the various forms of intellectual and industrial property rights created over the last 200 years and governed by international treaties and regional and national laws. Patents and utility models protect technical innovations. Trademarks protect brands. Design patents or registrations protect industrial designs. Copyright protects literary and artistic works as well as software. Circuit design registration protects integrated circuit architecture, and so on. Recent years have seen certain examples of crossover protection like business method and software patenting. Copyright has also received increased attention due to the introduction of digital technologies and the Internet.

Current open issues relating to the protection of intellectual property include the following:


Harmonization of patent systems worldwide. Application of the first-to-invent system in the United States, while the first-to-file rule is followed elsewhere in the world, continues to be a challenge for global companies.


Development of the European patent system, which is of great interest to other economic regions, by reducing translation requirements and establishing a single litigation procedure. 


Examination of the relationship between access to medicines and patent protection for pharmaceuticals after the WTO Doha declarations. Already in November 2001, at their Doha Ministerial Conference, WTO Members agreed to lift patent restrictions on critical medicines in the event of a health crisis, but since then they have been unable to agree on exactly what such a crisis might be. This issue will be further discussed during 2003.


The concept and scope of exhaustion of trademark rights and/or copyright is subject to an ongoing debate.


Open source software is a novel element in the copyright discussion, particularly in jurisdictions that are considering mandating the use of open source software. Striking a fair balance between economic interests and the advantages of openly peer-reviewed code is difficult and poses so far unresolved challenges.

· Copyright in the digital era. The application of new technologies allowing perfect copying and immediate mass distribution of digital works poses difficult economic, technological and legal challenges, including that of ensuring the secure distribution of digital works.


Changes in national copyright law, in particular the implementation of the EU Copyright Directive, including the requirements for compensation to authors, composers and other rightholders for personal copying. While the necessary technical protection for copyrighted works is still lagging behind the phenomenon of mass copying due to the failure of the interested parties to come to an agreement, the subject of levies on digital media and equipment is stimulating a vast debate and government activity involving the entire value chain.


The protection of traditional knowledge, and the relationship between intellectual property rights and access and benefit-sharing with respect to genetic resources, pose difficult economic, legal and ethical challenges.


Unitary design protection in the European Union has been provided in a new EU Regulation, hopefully providing a strong impetus for harmonized procedures and international as well as national legislation.


Recognition of judgments and jurisdiction in civil and commercial disputes is an area where the interests of different stakeholders in various domains have so far been less than unified, and remains open for further discussion.

· Obtaining rights over plants and animals remains controversial. 

This publication is intended to provide a fresh, regularly updated overview of the intellectual property rights system today, its main challenges, as well as indications concerning its expected development in the near future. A table of contents is provided to assist in locating the relevant information.

We hope that you enjoy this publication – available both in print and on the ICC website – and would be delighted to have any feedback and suggestions you might have.
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Intellectual property basics 

(extract from the ICC website – full text on www.iccwbo.org)

What is intellectual property? 

Intellectual property is a product of the intellect which is owned by an individual or an organization, who can then choose to share it freely or to control its use in certain ways. 

Intellectual property is found almost everywhere – in creative works like books, films, records, music, art and software, and in everyday objects like cars, computers, drugs and varieties of plants, all of which have been developed thanks to advancements in science and technology. The distinctive features which help us choose the products we buy, like brand-names, and designs, can fall within the scope of intellectual property. Much of what we see and use on the Internet, be it a web page or a domain name, also includes or represents some form of intellectual property. Take the computer in front of you. It probably works using patented technology, has a brand name which is a trademark, and has a form protected as an industrial design. The software you are using to access this site could be covered by copyright, as could be the text and images on this site.

Even the place of origin of a product can have rights attached to it, as is the case with Champagne and Gorgonzola . If you are drinking a cup of coffee while you are reading this, you may well be holding a cupful of intellectual property rights. The shape of the cup, the brand name that attracted you to that particular coffee, the geographical provenance of the coffee beans, and even the variety of coffee plant that produced those beans, could qualify as intellectual property.
Why is intellectual property protected and who benefits? 

The concept of intellectual property is not new. Ancient potters firing their clay pots almost four thousand years ago, marked them first to identify their source - predating modern-day branding by a few millennia.  Similarly, despite the fact that the first copyright law was not enacted until 1709, the notion of authorship existed as far back as the first century AD, as seen in Pliny the Elder's encyclopaedia. Man, it seems, has always known that stamping his identity on his creations could bring some form of benefit. 

Through a system of intellectual property rights, it is possible not only to ensure that an innovation or creation is attributed to its producer or creator, but also to secure "ownership" of it and benefit commercially as a result. By protecting intellectual property, society provides an incentive for people to invest time and resources in developing new ideas. The ancient potter, were he here today, would be able to claim the rights to any new design he came up with and to charge others for its reproduction. He would also be sure that laws existed to prevent others from copying his work without permission and from unfairly reaping the rewards of his labours.

The intellectual property system is designed to benefit society as a whole, and it strikes a delicate balance to ensure that the needs of both the creator and the user are satisfied. Intellectual property rights usually allow the creator to commercially exploit his work exclusively for a limited period of time. In return for granting such rights, society benefits in a number of ways. 

Intellectual property rights contribute to society by: 


maintaining fair competition and encouraging the production of a wide range of quality goods and services: Intellectual property rights help maintain fair competition in society. They allow those who have invested time and resources in developing products or creating works, or in building the reputation of a brand, to prevent others from gaining either financially or otherwise from their labours. Without intellectual property rights, the inventions, creations and brands could be copied at will and cheaply by "pirates" who have invested nothing.

Thanks to the protection afforded by intellectual property rights, many products reach the market place which would not otherwise do so. Innovation and competition is encouraged and consumers have a greater variety of products to choose from. Intellectual property protection of brands also makes it worthwhile for producers of goods and services to develop the quality of their products to the benefit of customers.

· underpinning economic growth and employment: Today's economy is increasingly driven by products and services based on different forms of intellectual property. Copyright, for example, is crucial to the burgeoning entertainment, publishing and software industries. The huge increase in investment in marketing and the development of brand reputation has made trademark protection crucial for most consumer goods sectors. Cutting edge sectors of technology, like biotechnology and information and communication technologies, are highly dependent on patent protection. The evolution of electronic commerce will partly depend on how copyright and trademarks can be protected on the Internet. Almost all forms of businesses, large and small, which create wealth and employment in a country, rely on some form of intellectual property. 


sustaining innovation and creation: Intellectual property protection plays an important role in financing research, innovation and creativity. Innovators and creators have to make a living, and the costs of research have to be financed. We have historically seen rulers, institutions and foundations as patrons of the arts and sciences, and nowadays agricultural research is government-funded in many countries. However, it is more often the case that financing for creation and innovation must come directly from the consumer, ie. those willing to pay to enjoy or to use the work or product which is being created. By giving creators and innovators the legal right to commercially exploit their work, society allows them to obtain revenues from the public.


promoting technological and cultural advances and expression: Society as a whole benefits from the technological and cultural advances fostered by intellectual property protection. Strides in scientific and technological research can help combat global problems such as disease, food shortages, and poverty. Increased artistic activity enriches a nation or community's cultural heritage.

enriching the pool of public knowledge and culture: Intellectual property protection encourages people and organizations to share their inventions and creations with the public by providing an assurance that they will have control over their use for a limited period of time. Because intellectual property rights are limited in duration, these innovations and creations become freely available to the public after the rights expire, thereby enriching society's pool of cultural and technical knowledge.
How is intellectual property protected? 

In general, intellectual property is protected by giving the creator of a work or an inventor exclusive rights to commercially exploit his creation or invention for a limited period of time. These rights can also be sold, licensed or otherwise disposed of by the rightholder. For example an owner of a patent for a new computer technology could license someone else to make use of his invention to manufacture interactive domestic appliances in return for payment.

Intellectual property rights are granted under the national laws of each country or region. In addition, various international agreements on intellectual property rights harmonize laws and procedures, or allow intellectual property rights to be registered at the same time in several countries. Different types of intellectual property – literary and artistic creations, inventions, brand names, and designs, to name a few – are protected in different ways:


Software and creations in the fields of literature and the arts, like books, paintings, music, films and records are generally protected through copyright. 

· Inventions, both technological and scientific, are typically protected by patents.

· Distinctive features – like words, symbols, smells, sounds, colours and shapes – which distinguish a product or service from another, can be protected by trademark rights. 

· Designs of objects, geographical indications, and trade secrets are also considered to be types of intellectual property and most countries provide some form of legal protection for them. 

· Rules to prevent unfair competition in the commercial world also help protect trade secrets and other types of intellectual property.

The same product can also be simultaneously protected by more than one type of intellectual property right in different countries. 

Copyright

Copyright exists to encourage the production of original artistic, literary and musical creations from books and paintings to movies, recordings and software . The copyright system rewards artistic expression by allowing the creator to benefit commercially from his work. In addition to granting economic rights, copyright also bestows "moral" rights which allow the creator to claim authorship and prevent mutilation or deformation of his work that harms his reputation.

To qualify for copyright protection, the work has to be an original creation and expressed in a certain form. Copyright automatically vests in the author once the work is created, though a few countries maintain registration systems which provide additional benefits. It can then be licensed or assigned, often to a publisher or a producer. Copyright protection gives an author exclusive rights of a certain duration, generally from the time of creation of the work until fifty or seventy years after the author's death.

Copyright law allows the copyright holder to control certain uses of his work. These uses, which the author can authorize or prohibit, typically include reproducing, distributing, renting, recording, performing in public, broadcasting, and translating or adapting the work. In some countries, the author does not have the right to prevent certain uses of works but still has a right to be remunerated for its use. In every country, exceptions exist that allow the public to make certain uses of works without either remunerating or obtaining the authorization of the author. An example of this could be the use of limited quotations for illustration or teaching.

In some countries performers, producers and broadcasters of copyrighted works are protected by copyright just like authors; in other countries, they are instead protected by neighbouring or related rights based on their role in bringing copyrighted works to the public as consumer products. Today, these rights can be used to protect almost all creative works from tango music to songs by Sting, Antonio Carlos Jobim, and Youssou N'Dour; from writings by Jean-Paul Sartre and Gabriel Garcia Marquez to Naguib Mahfouz; from Gone with the Wind to films by Jean-Luc Godard, Satyajit Ray, and Akira Kurosawa; from Chinese brush paintings to works by Picasso and Andy Warhol; and from Microsoft Windows to Nintendo games.

Copyright has become increasingly important with the development of digital technology and the Internet, as it is the principal form of intellectual property protection for content distributed online. 
Several international agreements on copyright protection and related rights exist. These include the Berne Convention for the Protection of Literary and Artistic Works (1886), the Rome Convention for the Protection of Performers, Producers of Phonograms, and Broadcasting Organizations (1961), the WIPO Copyright Treaty (1996) and the WIPO Performances and Phonograms Treaty (1996). The World Trade Organization (WTO) Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS)(1994) is the first multilateral trade-related intellectual property agreement and covers most types of intellectual property including copyright and related rights. 

Patents

Given the high cost of research and development, it is highly unlikely that an individual or organization would ever decide to invest in the necessary research to produce new inventions and technologies without a guarantee that, for a set period of time, the fruits of their labours could not be commercialized by other people. The development of a new drug, for example, can cost over US$200 million.  

A patent gives the inventor the right, for a set period of time, to prevent others from using, making, selling or importing his invention without his authorization. In return, the inventor must disclose the details of his invention in a patent document that is made publicly available. In this way, patents represent a social contract between society as a whole and inventors. An innovation which the inventor prefers to keep secret is known as know- how or a trade secret. These are protected under different rules. 

In most countries, patent protection lasts for 20 years counted from the filing date, and is issued by national or regional government patent offices, to which the inventor has to submit an application. 

In order to be granted the patent, the invention must fulfil three conditions:


It must be new – it should never have been published or publicly used before. 


It should be capable of industrial application – it must be something which can be industrially manufactured or used. 


It must be "non-obvious" – it should not be an invention which would have occurred to any specialist working in the relevant field. 

Patent systems have been adopted by many countries over the years because:


they encourage the disclosure of information to the public, increasing the public's access to technical and scientific knowledge. Without the assurance of a patent, an individual or corporate inventor may choose to keep the details of an invention secret; 


they provide an incentive and reward for innovation and investment in new inventions; 


the limited duration of a patent encourages rapid commercialization of inventions, so that the public receives a tangible benefit from the invention sooner rather than later; 

· by encouraging the publication of inventions, patents help avoid duplication of research and stimulate further research and competition; 

· patents are perceived as a sound intellectual property title, granted after a rigourous examination process.

Important patented inventions include Alexander Graham Bell's telephone, Stephanie Kwolek's Kevlar technology for fibres in bulletproof vests, and Louis Pasteur's beer and ale brewing process.

Several international agreements on patent protection exist. For substantive issues, the most important are the Paris Convention for the Protection of Industrial Property (1883) and the WTO Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS) (1994), while the main patent treaties for procedural issues are the Patent Cooperation Treaty (1970) and the Patent Law Treaty (2000).

Trademarks

The shape of the Coca Cola glass bottle; Harrod's distinctive green colour; and the roar of the MGM Lion. These three, and the countless other trademarks in existence today, allow consumers to differentiate between goods and services from different producers, and to select products by manufacturers whose reputation they trust.

For manufacturers or service providers who have invested the time, effort and money to build up a good brand image, trademarks are a way to prevent others from unfairly taking advantage of their reputation. This ensures fair competition between competitors in the marketplace and encourages producers to invest in the quality and reputation of their products or services. 

Trademark protection can apply to brands, names, signs, symbols, and even colours, smells, sounds and shapes. In short, almost any distinctive feature attached to a product or service and which distinguishes it from another, can be protected as a trademark . 

In most countries, to protect a trademark, it has to be registered in a national or regional government trademark office and the trademark is registered for use with specific goods and services. A trademark holder can prevent others from using his trademark for similar or unrelated goods or services, or using similar marks for the same or similar goods or services, if doing so is likely to cause confusion in the minds of the public. In many countries, famous or well-known trademarks enjoy protection against uses which are considered to disparage, to dilute or to take unfair advantage of the reputation of the famous mark. 

Almost all businesses, large and small, rely on trademarks. Trademark protection is used more than any other form of intellectual property, and in developing as well as developed economies. Many trademarks are now also used as domain names on the Internet. Problems relating to the coexistence of the domain name and the trademark systems are still being resolved, as the domain name system is still in its infancy. For instance, abusive registrations of others’ trademarks as domain names can often be tackled through on-line dispute resolution using the policy set out by ICANN (Internet Corporation for Assigned Names and Numbers). 

Several international agreements on trademark protection exist. For substantive issues, the most important are the Paris Convention for the Protection of Industrial Property (1883), the Trademark Law Treaty (1994), and the TRIPS agreement (1994). For procedural issues, the main treaties are the Madrid Agreement concerning the International Registration of Marks (1891) and its Protocol (1989), and the Nice Agreement concerning the International Classification of Goods and Services for the Purpose of Registration of Marks (1957). In Europe, Regulation n°40/94 on the Community Trade Mark (CTM) allows a trademark holder to obtain a single trademark title covering the 15 European Union member States, and in time, the enlarged EU. 

Designs

The sporty lines of a new car, the form of a child’s favorite doll, and the ergonomic shape of a stapler are everyday examples of designs.  Design rights protect new and original visual aspects of a product or of its packaging. Requirements for protection typically borrow concepts from both patent law (novelty) and copyright law (originality). The design eligible for design protection must display aesthetic features and must not be predated by a known overall identical or similar design. Designs can be expressed in two-dimensional (drawings) or three-dimensional (models) format. Designs contribute significantly to the marketability of goods and are crucial assets in several industries, for instance, textiles, fashion, automobiles, furnishing and decoration. 

The regime for design protection differs from one country to another, although harmonization has been achieved within the European Union, which has led to the introduction of Community design rights effective in all EU member states. In most countries, design protection is subject to registration, although there is a trend to extend protection for a short term to unregistered designs. Registered designs can generally benefit from protection for 25 years.

The owner of a protected design may prohibit the making, selling, importing or exporting of products incorporating or applying the design. Depending on the countries, the owner may concurrently avail himself of the protection of copyright law, and more rarely of patent law. There are some pending issues regarding the interface of design protection with other intellectual property rights but design rights are certainly an area which has benefited lately from significant and promising harmonization. 

The Hague Agreement (1925) concerning the international deposit of industrial designs, as amended by the WIPO Geneva Act, which is expected to come into force in 2004, allows centralized design application filing for protection in the various countries party to the Agreement. For procedural issues, the classification of goods is governed by the Locarno Treaty. The (EC) Community Design Council Regulation n° 6/2002 of 12 December 2001 provided for the protection of unregistered Community designs as from 6 March 2002 and applications for registration of Community designs have been possible since 1 April 2003. 

Introduction

Developments having an impact on intellectual property protection

Important economic, social, political and technological developments over the past few years have had a fundamental impact on how intellectual property is created, exploited and used. This has put pressure on existing systems of intellectual property protection to adapt to accommodate these changes. Businesses reliant on the exploitation of intellectual property assets must, to remain competitive, ensure that the means available to them to protect their intellectual property are still effective in this evolving environment. 

This introduction describes the main forces changing the intellectual property landscape today and their possible impact on the creation and exploitation of intellectual property. Among these are:

1.
The globalization of the economy 

2.
The development of new technologies 

3.
The growth in economic importance of non-technological business innovations and resources not protected by existing intellectual property regimes 

4.
The politicization of intellectual property issues 

5.
Changes in the ways businesses operate 

1.
The globalization of the economy

The increasingly international scale on which businesses operate and trade has led to a growing tension with the traditionally territorial nature of most legislation, including that governing intellectual property rights. This tendency is exacerbated by the development of electronic commerce which allows more companies to operate internationally.

The expansion of businesses into a growing number of markets has made it prohibitively expensive, and often impossible in practice, to obtain and enforce intellectual property rights in all the countries where infringing or counterfeit goods may be manufactured and widely sold. This is largely due to the territorial nature of intellectual property law. 

Issues concerning the applicable law and jurisdiction with respect to intellectual property transactions and infringements will grow in relevance as businesses operate and trade on an increasingly international scale. These issues have to be studied in a multidisciplinary context.

As businesses operate in more countries, control over the distribution of their products in different markets become an increasingly important issue. The scope of application of the concept of exhaustion of rights determines whether the holder of an intellectual property right should be allowed to control the distribution nationally, regionally or internationally of (genuine) goods which have been put on the market by the holder or with his consent. The great majority of ICC members believe that, in the absence of a true single global market, a regime of international exhaustion would on balance be more harmful than beneficial to international trade and investment, and to innovation. 

Businesses have a legitimate interest – for reasons relating to commercial strategy, quality control, brand reputation, safety etc – in controlling the distribution of their goods across different markets, to ensure that products tailored for one market are not sold in another. There are also strong arguments that consumers would not be better off in terms of availability and prices of goods under a regime of international exhaustion. 

2.
The development of new technologies 

The commercial application of new technologies – especially digital and communication technologies and biotechnology – has led not only to the development of new types of products and services, but also to new forms of distribution and methods of infringement. New technologies and business players are emerging so fast in these fields that unless traditional business, governmental and other organizations dealing with intellectual property rights take note and respond quickly, they will be overtaken by developments.

Information and telecommunication technologies (ICTS) link a multifacetted and diverse world – the information society. However, while infrastructure and information are its basic building blocks, knowledge, context, content and reflection are indispensable to foster understanding and make communication intelligible. Humans within the information society will, thus, continue to require encouragement and promotion of innovation and creativity. The intellectual property system lets the market reward the creation, production and dissemination of content, and is a more desirable alternative to state "patronage" or subsidies and the concomitant state influence and risk of censorship. 

While intellectual property norms are still largely national or regional, ICTS are inherently global. Thus, more than ever, the chain of national intellectual property laws will only be as strong as its weakest link, and the ability to meaningfully enforce rights will be crucial. This will accentuate the need for increased international co-operation. Voluntary codes of conduct, guidelines and contracts may well present a way to supplement national legislation in this endeavour.
The world is witnessing a revolution in biotechnology that offers the promise of significant improvements in quality of life and economic growth in the twenty first century: in healthcare and medicine, sustainable industrial processes, agriculture, food, and the environment. 

These advances are made possible by an innovative, enabling set of biotechnologies that are transforming what is known about the world. The realization of this promise, however, depends critically on strong and effective intellectual property rights to stimulate the investment of resources needed to research and develop these innovations, to diffuse the new technologies widely, and to provide a market-oriented framework for the exchange of rights. 

The increasing commercial application of new life science technologies, such as biotechnology, leads not only to the development of new types of products and services, but also to new forms of distribution and diffusion of technology and new types of public-private partnerships for achieving societal goals. Business needs to be particularly mindful of the intellectual property policy challenges presented by the growing convergence of biotechnology with information technologies and other new technologies, such as nanotechnology, in which information, new tools, and new methods are critical to innovation.

The emergence of other new technologies in the future will also have implications for intellectual property protection which may go beyond the issues being discussed today.

3.
The growth in economic importance of non-technological business innovations and resources not protected by existing intellectual property regimes

With the growth of service industries, new types of intellectual innovations are gaining in economic importance and companies look towards the intellectual property system to protect these. However, some of these new forms of intellectual property do not fall squarely within existing systems of protection, and the latter have to be adapted, or new rights created, to accommodate these new innovations. 

Until now, solutions have been found either by creating new, specific sui generis, types of rights or through a broader interpretation of what can be protected under traditional intellectual property rights. The protection of databases, as enacted in the European Union, is an example of the first approach. The broader availability of patent protection for computer-related inventions, as adopted in the US and Japan, is an example of the second approach. 

Increasing commercial interest in plant and animal species in industrialising countries, and in traditional cultural expressions and medicinal remedies, have raised questions of ownership of such resources, previously assumed to be in the public domain. Intellectual property rights are being used to define proprietorship of these resources, sometimes inappropriately. Collective ownership has been claimed by some communities over such resources and it remains to be seen whether the intellectual property system is appropriate for such situations. 

As such resources become increasingly valuable, the question of how, and whether, they can be protected by intellectual property rights becomes more acute.

4.
The politicization of intellectual property issues 

Long considered a technical issue, intellectual property policy is now established in the political arena and is often held up to public scrutiny, obliging its defenders to justify each element of its scope and even its raison d'être.

This is due in part to the increasing economic importance of intellectual property, which has made it an important issue in trade relations between states. 

Another factor is the inclusion of a number of intellectual property related issues in the WTO Doha Development Agenda. Among these issues are geographical indications, the relationship between TRIPS and the Convention on Biological Diversity (CBD), and transfer of technology to least-developed countries. In particular, the Doha Declaration on the TRIPS Agreement and Public Health has led to a contentious debate relating to the introduction of cross-border compulsory licensing in the pharmaceutical sector, intended to help poor countries obtain access to critical medicines. At issue is how to balance the conditions for such cross border compulsory licences with the interests of the holders of patent rights, recognizing the importance of intellectual property protection for the development of new medicines.

Yet another factor has been the introduction of intellectual property concepts in communities and countries previously unfamiliar with them, and misunderstandings over the use of intellectual property rights in connection with culturally and socially sensitive material previously assumed to be in the public domain. Companies, especially in the pharmaceutical and agri-food industries, are increasingly turning to new sources – such as genetic material, traditional remedies, little known plants and animal species – in their search for new products. This has provoked emotional debates over the concept of ownership of these resources and of products derived from them .

A tension between the commercial interests of the proprietor of the intellectual property and the interests of the public in sensitive areas such as healthcare, ethics, development, the protection of the environment, competition policy and consumer protection has also been perceived in certain communities. 

This increasing politicization of intellectual property issues means that business has to focus on developing an effective communications strategy concerning intellectual property issues, and on encouraging education about the importance of intellectual property for society. This is essential if it is to garner the support of the public, and ensure that gains made to ensure strong and effective protection are not whittled away due to political opposition. Public support for intellectual property rights would also greatly alleviate enforcement problems made more acute by new technologies and globalization.

5.
Changes in the ways businesses operate

Intellectual property has long been used by businesses as a basis for producing and marketing goods and services. However, there is growing recognition that it is a valuable asset in itself that can bring in revenue through licensing, improve a company's balance sheet, increase stock value or obtain leveraging. While valuation techniques have been developed, it would be desirable to ensure a degree of international coherence in this field. 

Product life cycles in many industries (e.g. information technology sector) are shortening. The length of time and amount of investment required to obtain intellectual property rights, especially patents, can be disproportionate to the life of the product. Requirements such as the need to mark products with "patent pending" also become impracticable when products have short life cycles and use many different technologies subject to different patents, especially when these products are miniaturized.

In the network economy, the question arises as to how the interests of various parties can best be balanced. These parties include infrastructure builders, system developers, service providers, information providers etc., who are increasingly interdependent. There are many parties whose activities seem to increasingly overlap and this makes it important to consider each party's rights and responsibilities.

With modern technology, it is possible that several different technological solutions and licences are required to enter a particular market. At the same time, these technologies, protected by patents or other intellectual property rights, are usually standards (or at least de facto standards) in the field. One of the most typical examples is the Internet, and technologies and services associated with it. The convergence of telecommunications will bring even more challenges to this field, since the traditional borderlines between computer networks and telephone networks are disappearing.

When further new standards are introduced, the following issues can arise:


access to markets: the holder of a standard-related patent may be in a position to prevent others from entering the market by refusing to license its technology;


conditions of access: lack of transparency in royalty levels for standards and de facto standards make it difficult for other players in the field to calculate the cost of entry into the market;


how intellectual property rights are used when choosing standards from different technologies: it is increasingly important to agree on common standards, but to what extent and how can intellectual property rights be used for this?

The complexity of products, specialization and reorganization of production in order to benefit from economies of scale, are leading to increasingly decentralized production. Outsourcing, co-operation and collaboration become more important. The partners involved are therefore often separate legal entities in different countries. Adequate protection of intellectual property is crucial to enable the free exchange of R&D results, creativity and inventiveness among such independent partners in different jurisdictions.

Such protection is of special importance to small research companies specialised in the development of new technologies (frequent in the biotech industry) as well as suppliers in developing countries (e.g. software companies in India).

* * * * * * * * * *

This brief introduction indicates that the intellectual property landscape is evolving rapidly. An overview of the key current and emerging intellectual property issues which have – or will have – an impact on business can be found in the following "road-map" which is intended to provide an evolving framework and guidelines for businesses and policy makers in this area.

