Roadmap 2003 

A.
Current and emerging issues relating to specific intellectual property rights

	Area
	
	Issues
	
	Business action
	
	Government action


I
PATENTS 
	1.
Need for a worldwide patent system
	
	As business, trade and the impact of technology become increasingly global, awareness of the value of intellectual assets grows and the very high costs of obtaining and litigating patents continue to increase, 
a strong worldwide cost-effective patent system becomes a very desirable objective. A truly world patent system, giving rise to 
a single patent enforceable within every country within a single legal framework, would however raise major constitutional issues (e.g. concerning a country's right 
to determine what commercial acts are permissible within its borders and what its citizens are allowed to do in relation to local economic issues and imperatives). This is therefore unlikely in the short term but much can be done to harmonize patent grant and enforcement systems by resolving the issues below, and by regionalizing patenting and patent enforcement systems.


	
	Business welcomed the successful conclusion in June 2000 of WIPO's Patent Law Treaty (which will in due course harmonize global patent obtaining formalities) as being a promising start to reduce the high cost and complexity of the global patent system. However, business will continue to support the harmonization of substantive patent
law through the conclusion of WIPO’s Substantive Patent Law Treaty but remains very disappointed with the slow progress to date in these treaty negotiations and now fears that at least one major country may soon withdraw from these WIPO negotiations.

ICC action: 

Has always promoted the harmonization of patent law and will continue to support the conclusion of WIPO's Substantive Patent Law Treaty.


	
	Governments must redouble their efforts to conclude the Substantive Patent Law Treaty within the next few years.


	Area
	
	Issues
	
	Business action
	
	Government action


	1.1
Basis for awarding patent rights - first-to-invent v first-to-file

1.2
National differences in patentability (e.g. biotechnology and computer software)


	
	The US and the rest of the world rely on a fundamentally different criterion for deciding to whom a patent should be granted. The US awards patents to the first person to invent while other countries work on the basis of who has filed first. There is good support in the US for moving to a first-to-file system but also strong opposition. 

Major differences between countries still exist with respect to the patentability of inventions in areas of innovation at the forefront of scientific endeavour (e.g. life sciences) or where the pace of technological change is very fast (e.g. information technologies). An example is the differences between the narrower European/Japanese and the broader US approach to the patentability of computer software (see below). Wide variations occur in the patentability of biological materials: the US allowing organisms of all kinds (humans excepted) to be patented, Europe excluding patents on plant and animal varieties, and some developing countries rejecting all patents on biological materials. Significant differences also remain concerning the precise definition of what constitutes prior art and the scope of any grace period.
	
	Business will continue to articulate the case for the first-to-file approach to the US government through e.g. industry bodies, and to educate the US inventor community on the long term benefits of a single system. Business was disappointed with USPTO’s  recent indication that the US was not planning to abandon its first-to-invent system.

Business bodies at the national/ regional/ business sector level will determine the future needs of commerce and articulate to governments accordingly. While remaining sensitive to genuine ethical concerns in the biological area, business will continue to press for full implementation of TRIPS minimum standards.


	
	Non-US Governments and national patent offices should provide political support to industry initiatives in this area.

Governments should, in consultation with business, develop amendments to national/regional patent laws having regard to relevant political and ethical issues.




	Area
	
	Issues
	
	Business action
	
	Government action


	1.3
Harmonization 
of patent office practices and regional patenting arrangements
	
	The most likely outcome of a harmonized system will be a network of regional bodies charged with granting patents in a consistent way. Such an outcome will have to be reached by progressive harmonization of practices within existing major national and regional patent offices. While progress has been made, especially in the area of prior art searching, much remains to be done.

The cost of patenting is also perceived by business as being too high and the speed of patent office proceedings too slow (e.g. Japan and EU), especially for industries with increasingly short product life cycles. 


	
	Business will continue to press for enhanced co-operation, simplified patent registration procedures and greater cost effectiveness through relevant user groups and initiatives. Business encourages regional patenting arrangements and widening these for some countries to recognize searches and examinations conducted in other countries. 

Business supports the European Commission's attempts to establish the Community Patent system across the EU by adoption by the EU member states of the Proposal for a Council Regulation on the Community Patent. Business notes the recent agreement in the EU’s Competitiveness Council of the common political approach for future negotiations on the Regulation.

ICC action: 

Issued recommendations and co-hosted and participated in symposia on reduction of patent costs.

Issued a statement in June 2001 commenting on the European Commission’s proposed Community Patent Regulation. Will continue to support the adoption of the Regulation provided that any compromises made to gain its adoption do not produce a system so unattractive that business would not use it to any significant extent.
	
	National/Regional patent offices should build on existing co-operative ventures and current sharing of best practices. They should give much greater recognition to each other's examination, opposition and acceptance procedures, and work towards a common set of formal requirements predicated on the minimum amount of legal bureaucracy. Local laws/rules should be amended where necessary to facilitate the process. Transparency of objectives and approach to the user community should be ensured. 

The development of regional arrangements, such as the European and Eurasian Patent Conventions, have helped reduce costs and simplify obtaining patents internationally; 
more countries should join regional arrangements. New regional arrangements, such as that for the ASEAN countries, should be established as soon as possible.

EU member states are urged to use their best endeavours to adopt the Community Patent Regulation as soon as possible with a system that business would use to a significant extent.




	Area
	
	Issues
	
	Business action
	
	Government action


	1.4
Language considerations


	
	The issue of language will have to be addressed in the context of any world patent system. From a strictly economic perspective, the cost benefits of one language for obtaining and enforcing patents are self-evident. However, the choice of language has important implications for national identity, culture and sovereignty. The political sensitivity of this issue was demonstrated during the current debate over the European Commission's Community Patent Regulation and can only be exacerbated on a worldwide scale. Improvements in machine translation may gradually reduce the significance of this issue in the future.


	
	Business will continue to support initiatives to build trust and understanding among
the different stakeholders involved, and evaluate possible solutions to achieve an acceptable compromise among them.

Business has welcomed the signing by 10 European Patent Convention member states of the Agreement on the application of Article 65 on the grant of European Patents which, when in force, will reduce significantly the  translation costs for obtaining and validating European patents. However, business is most disappointed that, over two years after this Translations Agreement was agreed, it is still not in force.  Therefore, business strongly urges that this agreement should be brought into force in the near future. Business also notes the language regime set out in the recent agreement in the EU’s Competitiveness Council of the common political approach for future negotiations on the Community Patent Regulation.

ICC action: 

Issued recommendations on reduction of patent costs. Co-hosted and participated in symposia on reduction of patent costs. Commented on the proposed Community Patent Regulation.


	
	Governments and patent offices should use their political weight to help build understanding between stakeholders and press for creative solutions to the problem. They are strongly urged to bring the Translations Agreement into force in the near future.




	Area
	
	Issues
	
	Business action
	
	Government action


	1.5
Patent Cooperation Treaty
	
	PCT has  been a great success since it came into force nearly 25 years ago and now has well over 100 member states. 
It has caused a reduction in costs and aggravation for applicants and has enabled them to delay making heavy payments in the patenting process until such time as the value of the invention is better known.  Attempts are being made in WIPO to improve the PCT system so that its search and examination procedures better serve applicants and the patent offices of the many member states.

	
	Business as users of the PCT system has supported the system as being most beneficial and it encourages and applauds the efforts to improve it.
	
	Governments and patent offices are encouraged to continue their efforts to improve the PCT system.

	1.6
Litigating European Patents
	
	A European Patent is of course merely a bundle of national patents each of which must be litigated separately in a national court.  Such a litigation system is expensive and complex, results in uncertainty and causes unnecessary aggravation for both the patent proprietor and the third party accused of infringement.
	
	Business supports all initiatives with the objective of improving the system for litigating European Patents.  It therefore welcomed the French government’s action in organising an Inter-Governmental Conference of EPC member states in Paris in 1999 to consider inter alia how to improve this system.  Business has followed with interest the discussions in the Working Party appointed by the IGC to study the possibility of the optional European Patent Litigation Agreement (EPLA) whereby each participating member state would cede to a central patent court the jurisdiction to decide the infringement and validity of a European Patent in force in that member state.  Business regrets that after over three years of discussions the EPLA is nowhere near ready for signature at a further IGC, and that in any case the European Commission seems intent to block the EU member states from concluding with non-EU member states a successful negotiation of the EPLA.

	
	Governments must redouble their efforts to agree, and then implement, the EPLA.  The European Commission must  announce that it will not try 
to block  the member states from concluding a successful negotiation of EPLA.


	Area
	
	Issues
	
	Business action
	
	Government action


	2.
Compulsory licensing and government use
	
	The statutes of most countries provide for the authorities to work, or authorise third parties to work, commercially a patented invention without the patentee's permission.  Such provisions include compulsory licensing and government use (e.g. Crown use in the UK). Generally, the statutes clearly define the relatively limited circumstances under which such working is permitted and they require the payment of reasonable compensation to the patentee. Articles 30 and 31 of the TRIPS Agreement lay down minimum standards for allowing such working. Following certain high profile cases relating to access to life-saving medicines in developing countries and the 2001 Doha Declaration on TRIPS and Public Health, the TRIPS Council has been debating whether these articles should be interpreted or amended so as to improve such access to these medicines.


	
	Business is of course in favour of sick people receiving medication in especially life-threatening situations irrespective of whether they are in developed or developing countries. However, the patent system encourages innovation and, if the exclusivity of the patent right is prejudiced too much, companies will reduce investment in inventing, developing and commercialising new technology to the detriment of everyone whether they be rich or poor.  Business hopes that the TRIPS Council debate will continue to keep this factor in mind.


	
	Governments and the European Commission must keep this factor in mind during the TRIPS Council debate.



	3.
Patentability 
of computer implemented inventions, including  business methods


	
	With the increasing recognition that patents can be obtained in the United States for mathematical algorithms that are applied to produce useful results (State Street Bank v. Signature Financial Group and AT&T Corp. v. Excel Communications) and that Japan liberalized its practice in 1997, Europe is contemplating amendment of Article 52(2)(c) of the European Patent Convention (EPC) to remove computer programs from the list of non-patentable inventions. 


	
	Businesses must reevaluate their traditional approaches to the patenting of processes for financial, human resource, and other operations implemented by software. Firms will need to evaluate the potential problems they face if their competitors obtain patents on any of the processes they have been using as trade secrets which may no longer be patentable to them.  


	
	United States case law has solidified the patentability of software implemented inventions in the US. The focus in the US must concentrate on securing adequate prior use defence protection for those firms which cannot now patent the processes they have been using. 




	Area
	
	Issues
	
	Business action
	
	Government action


	3. Patentability 
of computer implemented inventions, including  business methods
(continued)

	
	Business methods have been developed during centuries of commercial tradition. With the emergence of electronic commerce, certain new business practices have become sufficiently technical to allow patents to be filed and granted.

An invention involving the application of 
a mathematical algorithm to implement a business method by a computer program is no longer excluded from patent protection in the US, and probably also in Japan, while the European Union is likely soon to adopt legislation specifically excluding from patent protection business methods which produce no technical effect beyond the normal physical interactions between a computer program and a computer . 


	
	The Diplomatic Conference convened in Munich in November 2000 to revise EPC 
did not agree to the removal of computer programs from the exclusions of Article 52(2) but business hopes this will be achieved in 2003. Business has been carefully studying the European Commission's proposed directive on the patentability of computer-implemented inventions.  While generally supportive of it, business believes that greater clarity is required in the Directive and that it should specify unequivocally that computer program products should be patentable.

Business parties should take the issue of business method patents seriously, and seek to protect their innovations, while opposing applications that do not fulfil the statutory criteria.  

ICC action:

Issued a statement in July 2001 urging governments to apply traditional rules, and not to devise any specialised scheme regarding the patentability of business methods, software and other aspects 
of information and communication technology. Issued further comments on the EC proposed directive in September 2002 affirming that no special rules should be created for computer-implemented inventions and supporting computer program product claims. 
	
	In the EU, policy makers must ensure that the elimination of computer programs from the list of non-patentable inventions is achieved and publicized so that European firms, especially SMEs, can take advantage of this new trend.  EPC member governments should return as soon as possible to the question of amendment of EPC Article 52(2).

This gradual development has been spearheaded in the US and is currently being discussed globally. US case-law has highlighted the issue, stimulating significant activities to protect business methods perceived to be novel by the applicants. Rigorous application of statutory requirements for the granting and validity of patents is necessary to protect the quality of business method patents and directing the activity to truly novel business areas and methods.


	Area
	
	Issues
	
	Business action
	
	Government action


II. TRADEMARKS
	
	
	In an increasingly global economy, especially in e-commerce, national trademarks are a challenge. Global protection should be available at a reasonable cost and effort, and enforcement of such rights should be effective.


	
	Business supports the creation of a global trademark registration system which takes into account business needs.


	
	WIPO should continue to promote international harmonization and work towards creating a truly global trademark system.

It is to be hoped that the accession of the US to the Madrid System which will be implemented in November 2003 will be the catalyst to encourage the remaining WTO countries to join the system in order to facilitate registration of trademarks on a world-wide scale. Currently, membership stands at 71 participating countries. In addition, the EU should continue to actively seek a solution to allow a link to be made between the European Community Trademark and the Madrid Protocol.




	Area
	
	Issues
	
	Business action
	
	Government action


	1.
Use of trademarks 
on the Internet 
	
	The use of trademarks on the Internet raises many issues which are being resolved as the law develops, including: what constitutes infringement of a trademark over the Internet; which law(s) should be applicable to trademark related transactions and such infringements; and in which jurisdiction can actions be brought. 

Judgements in national courts are setting precedents to the effect that courts have jurisdiction in the country in which an infringement of rights occurs.

The incorporation into websites of trademarks owned by others, either overtly or covertly (as metatags) in order to attract "hits" by "search engines" is generally considered to constitute "bad faith" and an actionable unfair business practice.
	
	Business supports the incorporation of the WIPO Joint Recommendation Concerning Provisions on the Protection of Marks and Other Industrial Property Rights in Signs on the Internet of 2001 into national law.


	
	Following its in-depth study of the use of trademarks on the Internet, WIPO produced a Joint Recommendation Concerning Provisions on the Protection of Marks and Other Industrial Property Rights in Signs on the Internet in 2001.
Governments should integrate its provisions into national law.


	Area
	
	Issues
	
	Business action
	
	Government action


	2.
Domain names
	
	The domain name system, unlike the territorial trademark system, is global in scope and does not differentiate between different categories of goods and services. The problem now is to reduce to the minimum the conflicts between the system of domain names with the territorial trademark system and to simplify the resolution of disputes when such conflicts arise. 

The ICANN Uniform Dispute Resolution Policy has provided a dispute resolution procedure which is cheaper and faster than courts for clear cases of cybersquatting in generic Top Level Domains. Effective and economical dispute resolution procedures are also needed in country Top Level Domains (ccTLDs).

The introduction of top level domains in non-Roman script will bring new challenges for trademark owners for managing their domain name portfolios and protecting their marks. 


	
	Business will continue to ensure that its voice is heard in the organization responsible for overseeing the generic domain name system, ICANN, and contribute to the formulation of policies concerning domain names. Business should continue to work with other stakeholders and WIPO to ensure that a workable modus vivendi is found between the domain names and trademark systems. A body of case law is being built up, both under the WIPO dispute resolution procedure and elsewhere treating each case on its particular circumstances but following the general principle that domain name registrants need to show that there is no intention to detract from, or make use of, the goodwill associated with a trademark.
ICC action:
Advocated larger role for business users on ICANN board during review of At Large Board membership. Contributing business views on ICANN policies directly and through the Business Constituency in ICANN.
	
	WIPO should continue its active role in encouraging ccTLDs to implement policies to prevent and resolve conflicts involving intellectual property rights. The establishment of a ccTLD database allowing access to information on ccTLD policies in this area will help provide transparency for users in this respect. 

Governments should ensure that the provisions concerning domain names in the WIPO Joint Resolution and Provisions on the Protection of Well-known Marks adopted in September 1999 are followed nationally.


	Area
	
	Issues
	
	Business action
	
	Government action


	3.
Famous/well-known marks

4.
Searches

	
	As well-known marks are specially vulnerable to abuse, it has long been recognized in the Paris Convention, and reaffirmed in TRIPS, that special protection is needed for such marks. However, enhanced protection through concepts broader than mere infringement may be needed e.g. through rules of unfair competition, dilution, or “indication of connection”.

The lack of full search possibilities for trademarks e.g. for three-dimensional marks, colours, scents, and sounds, creates uncertainty for companies wishing to register such marks as they are unable to verify if such marks are already registered.


	
	Business supports the creation of working systems to protect well-known marks both on national and global levels and encourages the implementation of the WIPO recommendation nationally.

Business encourages the development of publicly accessible, increased search facilities within trademark offices. The provision of searchable official journals and registers in electronic format is welcomed.


	
	The WIPO Recommendation on Provisions on the Protection of Well-known Marks, adopted in September 1999, provides welcome guidance to both trademark holders and competent authorities concerning the criteria for determining what is a well-known mark.

Governments and regional offices should translate the recommendation into national law and set the fees so that markholders can consider the usefulness of the new improved protection of the mark.

WIPO and governments should work towards developing systems to allow searches of such marks, including 
on-line searches where feasible. A standard electronic format for publishing and searching official journals and registers should be developed for use of all WIPO countries. In order to facilitate access, it is essential that national offices co-operate and produce the results in a common format.



	Area
	
	Issues
	
	Business action
	
	Government action


	5.
EU enlargement


	
	The extension of the regulatory system of the European Community trademark through enlargement could create conflicts with previously existing national marks and might eventually affect other IP rights.  Business would like to see a coherent solution, taking into account legitimate pre-existing rights, which is fair to all parties, including existing, new and future members of the EU.


	
	Business encourages an early and clear statement by the EU of the provisions to be adopted to resolve the situation.


	
	EU and prospective member states should work actively towards producing a statement resolving the situation.




	Area
	
	Issues
	
	Business action
	
	Government action


III.
DESIGN

	1.
Substantive 
and procedural international harmonization


	
	National differences in substantive rules e.g. the criteria of protectibility, the procedure for granting protection, scope of protection, remedies against infringement etc make it difficult for design owners to obtain international protection.

Business needs easy user-friendly access to central international registration of designs. Attention should be directed to revising the current international system, established by the Hague Agreement to form the basis for a truly international system. While some countries provide easy access to protection, many others still do not do so.


	
	Business encourages discussions to begin on an international design law treaty.

Business encourages governments to ratify and adopt the provisions of the new revision of the Hague Agreement concerning design registration procedures.

At the EU level, business welcomes the Community Design Regulation No 6/2002 introducing EU-wide unregistered design rights from 6th March 2002 and registered design rights from 1st April 2003. It is hoped that this will add momentum to discussions on the revision of the Hague Agreement and on linking the two.


	
	TRIPS introduced few concrete international rules (apart from the minimum protection period). Govern-ments should begin discussions on international harmonization of design law; an international design law treaty would focus and accelerate the harmonization process.

Easier access to design protection can be provided at a national level by not requiring ex-officio examination before registration, allowing multiple deposits, and the possibility to defer publication of the design.

At an international level, the new revision of the Hague Agreement 
is an important step in simplifying international registration and meeting the needs of users. Governments should ratify and implement the provisions of this new revision. 



	2.
Lack of full search possibilities 
for designs


	
	The lack of full search possibilities for designs creates uncertainty for companies wishing to register designs as they are unable to verify if they have already been registered.


	
	Business supports the standardized development of online access and easy searchability of design registers.


	
	WIPO is working to develop an electronic design register. Governments and, in particular, the EU, should participate actively in producing a standardized system for use by all WIPO members.


	Area
	
	Issues
	
	Business action
	
	Government action


IV.
COPYRIGHT

	
	
	The so called digital revolution,  including the global network Internet, has entailed major opportunities and new challenges for copyright and related rights. The copyright framework has had to be adapted to the new digital environment taking into account complex legal, economic and social issues. New ways of perfect, inexpensive and virtually instantaneous reproduction, distribution and display of works and other subject matter have created great opportunities and challenges for rightholders. At the same time, the new technology is seen as providing opportunities for an increasing number of new players, ranging from new commercial content providers/ publishers of copyrighted material and the IT, telecom and consumer electronic industries, to private persons making copyrighted material they created themselves available on the Internet. 
Important contributions to the new framework are the WIPO Treaties on Copyright and on Performances and Phonograms (the “WIPO Internet Treaties”), which both entered into force in 2002. Discussions on the protection of databases and the protection of broad-casters and audiovisual performers are ongoing within WIPO.


	
	To fully exploit the possibilities of the digital revolution to the benefit of all parties, while respecting the underlying rights to intellectual property, business will intensify its work towards the common interest of promoting the protection of intellectual property in electronic commerce. 

Business should make use of all opportunities available to communicate its concerns to lawmakers to provide for an ideal framework that will encourage creativity in the information society.

Business encourages the implementation of the WIPO Internet Treaties of 1996, which take into account the legitimate interests of the various players involved, while fostering creativity and investment in the relevant industry sectors. Business should continue to monitor the implementation of these treaties, including the EU Copyright Directive, in order to ensure that the stated goals are fulfilled.

Business should continue to use existing copyright legislation to enforce the rights granted to rightsholders. At the same time business should seek consensus on how copyright enforcement can be made more efficient and effective, and less costly, in the face of new forms of infringement.


	
	Governments should update copyright protection both in substance (by implementation of WIPO Internet Treaties) and in terms of enforcement mechanisms (by, at  a minimum, implementing the terms of the TRIPS Agreement). The goal must be the establishment of a balanced and realistic framework of accountability that respects international norms, provides incentives for increased inter-industry cooperation to deter and respond to infringements, promotes responsible business practices, does not impose unreasonable burdens 
on intermediaries, and preserves an appropriate role for courts. Any legislation that deals with the applicability of copyright infringement liability rules should examine carefully how these rules apply to all stake-holders in the digital networked environment. 

Any framework that provides for limitations on liability for service providers should be restricted to damages and other monetary relief. Injunctive relief and other forms of equitable relief should be available subject to the growing laws governing such relief.




	Area
	
	Issues
	
	Business action
	
	Government action


IV. COPYRIGHT(continued)

	
	
	Two critical elements of the obligation in the WIPO Internet Treaties is the protection of technological measures against circum-vention and the protection of the integrity of rights management information. In the US these obligations are implemented in the Digital Millenium Copyright Act  (DMCA) which is being applied and interpreted by the courts and monitored by legislators. A similar discussion is ongoing also in Europe in relation to the implementation of the Copyright Directive. Some Member States of the EU have meanwhile taken the absence of effective market implementation of such technological measures as a justification for introducing levies on digital equipment and/or digital recording media.

Another issue raised by the new technology is the issue of ISP liability. In the US, there was agreement in the DMCA to provide safe harbours against monetary liability for service providers who cooperate with rightholders to limit online infringement, including by complying with a Notice and Take-Down (NTD) system. The EU and Japan, as well as some other countries, have enacted laws limiting ISP liability but not the detailed NTD system of the DMCA.


	
	The EU E-Commerce Directive has been passed and should have been implemented during 2002. An effort should be made to reach a mutually acceptable arrangement concerning the responsibilities of inter-mediaries for online copyright infringement, the considerations of which differ from other areas covered by the EU E-Commerce Directive. The common goal for rightsholders and intermediaries should be to facilitate the smooth and secure circulation and the offering on networks world-wide of high quality creative and diverse content. 


	
	In Europe, the EU Member States and the EU candidate countries are in the process of implementing the EU Directive on the harmonization of certain aspects of copyright and related rights in the information society (2001/29), which inter alia, 
is an implementation of the WIPO Internet Treaties. Only Denmark and Greece have met the implementation deadline of 22 December 2002.  However, the other EU Member States are expected to have new copyright legislation in force during 2003.




	Area
	
	Issues
	
	Business action
	
	Government action


	1.
Collective administration and licensing

2.
Legal protection of technological measures assisting in protecting and licensing works
	
	New media and technology creates new ways for rightholders to distribute and exploit their works, thus potentially creating additional opportunities for direct licensing. Digital rights management systems are being designed to protect the rightholder's investment while allowing consumers to pay for their use. Unfortunately effective market implementation of such systems has still not occurred and seems to be blocked by continuous differing views of the various stakeholders.

There is a need for multi-faceted means to commercialize and distribute artistic works. Existing systems should not be allowed to be taken over by illegal activities, and effective but balanced actions are necessary to stop international illegal exploitation of copyrighted works.


	
	Business supports emerging new technologies to commercialize and distribute works, to 
the equal benefit of all interested parties. Business also supports the continuing availability of collective licensing on a voluntary basis, provided the principles of transparency and good administration are respected.  

Business will evaluate, where feasible and appropriate, the opportunities for direct licensing and non-exclusive mandates and the opportunities opened by new technologies. 

Business should intensify their work towards the adoption and practical implementation 
of technical protection measures and their regular updating to face new challenges to protect the legitimate interests of rightholders. 

(see also Section B, II, "Enforcement problems").

	
	Governments should allow, while not mandating, collective licensing and administration of copyright rights.

Governments should promptly and faithfully implement the 1996 WIPO Treaties including appropriate legal frameworks for effective technological protection measures and against circumvention-related activities and devices. Governments should refrain from intervening in the use and deployment of technical protection measures except in the case of market failure or to ensure compliance with industry agreed standards and permit industry agreements to be implemented.




	Area
	
	Issues
	
	Business action
	
	Government action


	3.
Moral rights

4.
Protection of audio-visual performers


	
	Creators and performing artists are seeking reassurances that their moral rights are respected, especially by third parties, and that their works and performances are not unduly manipulated in the digital networked environment.

Audio-visual performers have been seeking an update of their rights at international level since negotiations began for the 1996 WIPO treaties. A WIPO Diplomatic Conference held in December 2000 was unsucessful 
in achieving the adoption of such an instrument.


	
	Business is working towards practical rules  that allow for the efficient exploitation of works, also including the creation of derivative works, which will ultimately benefit both producers and performers/authors.

Business is actively participating in these negotiations so that any new rules, while updating the protection of performers, will still allow for the orderly exploitation of audio-visual productions to the benefit of all parties involved in creating and distributing such works.


	
	Governments should take a reasonable approach to the issue 
of moral rights in a way that would prevent in particular the distortion 
of works and performances by third parties, while not undercutting the economic foundation and customary practices of the industry upon whose success both performers and authors depend.

Governments should recognize 
the peculiarity of film-making and distribution and the huge investments involved. Issues such as the recognition of transfer of rights clauses will need to be addressed in the treaty, thus recognizing the law and/or practice that rule film-making and distribution around the world.




	Area
	
	Issues
	
	Business action
	
	Government action


V.
GEOGRAPHICAL INDICATIONS 

	
	
	Improvement of protection for goods (and eventual services) other than wines and spirits are not only attractive for developing countries, but also of interest for many industrial sectors of developed countries 
to protect local products, techniques and knowhow.


	
	Some producers of products other than wines and spirits (e.g. agricultural and consumer goods) in both developed and developing countries, have expressed an interest in using a system for the protection of geographical indications for their products. Business urges governments to carefully study the implications of such an extension, notably to the interests of trademark holders. 
ICC action:

 Issued initial views on the post–Doha TRIPS agenda including geographical indications. Continuing to follow WTO discussions on GIs. 

	
	Pursuant to the Doha declaration,
the WTO is discussing both the establishment of a multilateral system of notification and registration of geographical indications for wines and spirits, as well as the extension of the stronger protection accorded to wines and spirits to other products.

Governments should keep discussions of the extension of the protection for geographical indications separate from the negotiations of the Special Negotiating Session on the notification and registration system for wines and spirits, which should begin without delay. 




VI.
PLANT VARIETY RIGHTS

	
	
	Plant variety rights (PVR) protect newly-bred varieties of plants.  They enable the breeders of successful varieties to control their repro-duction, and by licensing to obtain a return on the substantial investments of time and resources needed to produce them.  The rights are specifically adapted to the needs of breeders and farmers, but co-exist easily with patent rights on genetic inventions.  TRIPS provisions require member countries to protect plant varieties, and PVR is increasingly popular for this purpose - over 50 countries now provide PVR.
	
	Business has been constructively involved in discussions leading to the International Agreement on Plant Genetic Resources for Food and Agriculture (PGRFA).  This provides for genetic material of listed major crops to be exchanged freely, under provisions for sharing benefits arising from commercial exploitation of resulting products.  Exchange will be subject to a standard Material Transfer Agreement (MTA), the details of which are to be determined.  Business will help to negotiate a fair and practicable MTA.
	
	Governments will implement the PGRFA Agreement and monitor its effects.  If it works as expected, they should seek to add further crops to the agreement.


B.
Other current and emerging intellectual property issues

	Area
	
	Issues
	
	Business action
	
	Government action


I. NEW FORMS OF INTELLECTUAL PROPERTY AND TECHNOLOGIES 

	1. Information products e.g. databases


	
	Electronic databases have become indispensable for the development of a worldwide information market. The ever-increasing growth of information collected, processed and distributed by business requires a corresponding increase in investment in new products and services. Copyright protection does not give sufficient protection for all kinds of databases. The perceived need for wider protection for databases has caused the EU to adopt a second tier approach by providing sui generis protection, prohibiting unfair extraction of substantial parts of a database that reflect a significant investment. This example has been followed by EU candidate countries and a few other countries, such as Mexico and South Korea. There are concerns from the user perspective that overly-wide protection may stifle the flow of and trade in information, but proponents believe that these fears can be addressed through appropriate legislation.


	
	There are advocates, especially within the database publishing industry, that believe that in addition to copyright protection, specific database legislation and treaties are needed to provide additional legal protection for databases. They argue that experience shows that it is possible to draft such a balanced law while at the same time securing the legitimate interests of users of these databases. 

Businesses should closely follow the development of the discussion of protection of databases at the international and national level to secure adequate legal protection of databases that at the same time safeguards the legitimate interests of users. 


	
	When the so-called WIPO Internet Treaties on Copyright, Performances and Phonograms were adopted in 1996, an international instrument on the protection of non-original databases was proposed as one of the pillars of a future international framework on content protection in the information society. While governments reached consensus over the WIPO Internet Treaties, the question of database protection constitutes "unfinished business".

Since 1996, discussions over the possibility of an international agreement on the protection of databases have been ongoing within the WIPO Standing Committee on Copyright and Related Rights. 




	Area
	
	Issues
	
	Business action
	
	Government action


	2.
Indigenous/ community/ traditional rights


	
	Increasing commercial interest in plant and animal species in industrialising countries, and in traditional knowledge and remedies, have raised questions of ownership of such resources, previously assumed to be in the public domain. The existing system of intellectual property rights has been criticized for allowing individuals or entities to appropriate commercially valuable resources such as plant varieties etc.  At the same time, the holders of these resources have started themselves exploring the concept of communal intellectual property rights. To what extent can existing intellectual property rights provide an appropriate framework for the exploitation of traditional and biological resources? Is a new (sui generis) type of intellectual property right necessary?


	
	Business is willingly participating in appropriate processes to define the relationship between traditional knowledge and IPR. The form of any new sui generis right would be largely determined by its objectives, which are not yet generally agreed. Business is open to practical proposals for the protection of communal and indigenous intellectual property, and is engaging in constructive discussion. Any sui generis system for TK must be designed to co-exist happily with conventional IP rights such as patents. Moreover, the public domain should not be defined too narrowly or encroached upon without good reason.

ICC action: 

Participation in dialogue with other stakeholders, especially at the WIPO Intergovernmental Committee. ICC’s discussion paper “Protecting Traditional Knowledge” sets out the advantages to be obtained and the difficulties to be faced in any sui generis system for protecting indigenous knowledge. 


	
	Following the Convention on Biological Diversity, several national governments have passed, or are considering passing, legislation regulating access to biological resources. Governments should ensure that any such legislation having an impact on IPR is compatible with TRIPS.

WIPO has concluded its issue-identification and assessment of the needs of the different stakeholders in the field of traditional knowledge, and is now actively engaged in exploring how the demands in this area should best be met - in particular through meetings of the Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore.

Countries with important traditional knowledge and genetic resources can help by classifying and documenting this. 




	Area
	
	Issues
	
	Business action
	
	Government action


	3.
Biotechnology and new genetic advances


	
	Biotechnology is a fast-moving field in which new products, services and information with economic and societal value are developed and diffused from an increasingly complex and cumulative set of underlying technologies in the life sciences. The genomics revolution following the completion of the Human Genome Project, and the numerous important discoveries since then, creates new sets of intellectual property challenges. For example, an increasing need exists to balance maintaining access to genetic data and cumulative research technologies (in order to encourage the diffusion of research results and the development of new technologies) with the commercial need to protect genetic inventions and tools (in order to promote innovation and capital formation, create revenue from risky R&D investments, and permit market-oriented exchanges of right). As commercial and clinical applications develop further in new directions, the issues raised will include standards for protection, terms of access, public-private domain, new techniques for technology diffusion, research exemptions and freedom to operate, licensing and other contractual terms and appropriate innovation incentives.
	
	Business will contribute to the debate in 
this area to ensure that decisions taken regarding the appropriateness of IP protection balance the ethical concerns raised with the benefits of encouraging research and development via IP rights.


	
	Governments must recognize that strong, predictable and timely intellectual property protection is a key factor for economic growth and R&D in the biotechnology sector by stimulating research, knowledge flows and the entry of new technology into markets.  Strong intellectual property protection is essential to the success and, in many instances, the survival of the growing number of biotechnology companies, many of which are small-and medium-sized start-up companies or spin-offs from universities and non-profit laboratories.  Governments, however, must consider carefully the appropriate balance to be achieved in the policy mechanisms and intellectual property policies needed to promote biotechnology innovation and to realize its enormous promise for society.


	Area
	
	Issues
	
	Business action
	
	Government action


II.
ENFORCEMENT PROBLEMS 

	1.
Jurisdiction and applicable law


	
	Most IPRs are country-based rights: national authorities and laws govern their grant, scope, enforcement and validity within the national territory. The situation becomes even more complicated when regional IPRs, as in the EU, are superimposed on existing national rights. 

Infringement of IPRs by third parties is generally considered as a tort. Under general principles of international private law,  the competent court is normally the court where the tort occurred or where the resulting injury was suffered. Similarly, the applicable law will be the law of either one of the above countries. However, the Berne and Rome Conventions, as well as TRIPS, do include some elements of choice of jurisdiction and law. 

It has been argued that the international private law rule attributing competence to, and applying the law of, the jurisdiction in which the tort occurred or the injury suffered  is not fully suited to hear violations of basically nationally registered territorial rights. In most instances, the competent court and the applicable law will be those of the courts of the country where the protected intellectual property right was infringed. This may still mean complex multi-country litigation to obtain relief. 

 
	
	Business supports international activities aimed at designing a model system. In particular, business supports the efforts 
by The Hague Conference on Private International Law to establish common rules regarding international jurisdiction and recognition and enforcement of foreign judgements in civil and commercial contracts (the “Judgements Project”). 

Business’s expectations are that the Convention will respect choice of court and enforceability of judgments, which are both crucial to increased foreseeability and reliability. To promote adoption and broad application of the Convention, business strongly advocates that the scope of the convention be limited to business-to-business choice of court provisions.


	 
	The informal Hague expert group, formed  in 2002 to move  forward the Judgements Project, took a narrower approach to the scope of the draft convention and identified a list of key issues for its 2003 working agenda: 


whether subject matter should be limited to B2B choice of court provisions;

inclusion of IPR in the scope of the convention (proposal was made to exclude registered IPRs and  to include copyright);


jurisdiction for grant of interim relief: the consensus seems to be that it should not be reserved to courts having jurisdiction on the merits;


setting form and substantive  requirements  to uphold validity of choice of court clauses;


resolving overlaps with other  conventions on the same subject  matter. 

In Europe, the 2000 Brussels Regulation on jurisdiction and enforcement reproduces the 1968 Brussels convention with minor adjustments to take into account electronic consumer contracts. 




	Area
	
	Issues
	
	Business action
	
	Government action


	1.
Jurisdiction and applicable law
(continued)
	
	When the dispute relates to the performance of an international contract involving IPRs, the parties may have chosen in their contract a competent court and the applicable law. If not, the forum court will assert jurisdiction and determine the applicable law, usually by identifying the country with which the contractual dispute is most closely connected. The principle of validity of choice of court or arbitration clauses is usually admitted. However, with respect to IP rights that are obtained through registration, such as patents and trademarks, issues of validity 
of the intellectual property right concerned that are brought up during the proceedings remain with the courts of the country that granted the IP title. Proceedings may be thus protracted because of pending litigation or result in conflicting decisions.

Among other difficult issues are interim jurisdiction and the scope of provisional relief , as well as  issues relating to the enforcement of judgements. Indeed, there
is no worldwide international convention on the recognition and enforcement of foreign decisions, comparable to the 1958 New York Convention for arbitral awards.
	
	ICC action:

ICC  continues to closely cooperate with and to provide business expertise on the issues raised by the Judgements Project to the Hague Conference through the coordinated efforts of the EBITT, IP and CLP commissions. ICC’s comments assume that the scope of the proposed convention is narrowed to B2B choice of court provisions, an approach ICC strongly supports. 


	
	In May 2002, the European Commission submitted a draft regulation on the law applicable to non-contractual obligations, intended to supplement the 1980 Rome Convention, limited to the law applicable to contracts. This preliminary draft neither excludes IPRs from its scope nor provides specific conflicts of laws rules for infringement of IPRs. This approach
is still the subject of discussion.




	Area
	
	Issues
	
	Business action
	
	Government action


	2.
International inconsistency


	
	Inconsistency in national approaches to IP - concerning basic philosophical issues regarding IP rights, remedies and examination standards - and the lack of recognition of other national rights and systems, have resulted in forum shopping, selective marketing, and uncertainty of outcome for rightholders. Manifestations of inconsistency include 


differences in the presentation of evidence (cross-examination or not);


differences in the balance found between protection through exclusive IP rights and anti-trust and competition laws;

 seizure orders etc.;
 injunctions 
the availability of interlocutory relief 

differences in co-operation between civil and criminal/governmental authorities, customs powers etc.;


differences in the cost of enforcement and the recoverability of costs from the defendant;


different procedures and in particular differences in the speed of procedures.

The combination of these factors lead to market partitioning and IPR having different worth in different jurisdictions for reasons other than market size. In addition, general law enforcement problems not specific to IPR (inefficient or unreliable law enforce-ment institutions; enforceability of court decisions) also create problems in the IP field.
	
	Business will determine and articulate its needs and support international activities aimed at designing a model system.

As a long-term solution, business could consider supporting the establishment of a "World IP Court" for at least registered rights, implementing an extended TRIPS-type agreement, which centralizes the enforcement mechanism at least at regional level and at least as an appeal body, for example taking into account the experiences of the US Federal Circuit model. As an intermediate solution, business actively supports the establishment of regional specialist IP Courts rather than supporting mutual recognition proposals. 

Business will continue to raise awareness among enforcement officials and judiciary of the social and economic effects of IP right infringement and the acknowledged connection between mass counterfeiting and piracy activities, organised crime and terrorism. Business is also supporting initiatives by governments and intergovern-mental organizations (e.g. WIPO, WTO, WCO, UN ECE) to provide technical assistance and training in this area.


	
	Governments should provide support to initiatives to harmonize court procedures (e.g. standards for disclosure), and developing existing concepts (e.g. Brussels/Lugano Conventions), taking into account business concerns. They should also ensure proper judicial resources are available to support ultimate goals.

Governments should try to streamline litigation/enforcement procedures e.g. by greater use of information technology to facilitate rapid exchange of information between enforcement bureaux and transmit evidence between courts and jurisdictions, by allowing examination of witnesses by video-conference, by consolidation and mutual recognition of "methods of proof" e.g. use of independent expert witnesses and by guaranteeing the availability of interim relief to provide effective emergency IP protection. 

Governments should support greater coordination of international efforts to attack infringement (e.g. using "Interpol" model) and greater co-operation in seizure of assets and freezing orders to detain allegedly infringing goods on accepting the findings of other national courts and enforcement agencies. 


	Area
	
	Issues
	
	Business action
	
	Government action


	2. International inconsistency

(continued)
	
	As a long term solution, a "World IP Court" system for at least registered rights, accompanied by global rights, could guarantee consistency in outcome and enforcement procedures, international recognition of judgements leading to speedier and more efficient policing with beneficial effects on world trade, and speedier responses to changing technologies
	
	ICC action:

Collaborating with UN Economic Com-mission for Europe in public-private partnership programme to improve intellectual property rights enforcement in European transition economies. ICC Counterfeiting Intelligence Bureau published international survey of enforcement measures against counter-feiting and piracy and report for OECD on the economic impact of counterfeiting. Helped found Global Anti-Counterfeiting Group bringing together anti-counterfeiting organizations from different countries.


	
	Governments should ensure timely implementation of TRIPS provisions on enforcement, counterfeiting and piracy.

	3.
Enforcement 
on the Internet
	
	The ease and speed of reproduction and transmission of digital content on the Internet has made it difficult for rightholders to control the distribution of their copyright works and to enforce their rights in the digital context. In addition, infringers are making attempts to evade jurisdiction by, 
for example, using remote servers.

The increasing importance of websites as a communication and trading interface with consumers and business partners has also provided new opportunities for abuses of trademark rights (through domain names, meta-tagging etc).  


	
	Several private sector initiatives have been launched to work on technical solutions to limit infringements and assist in enforcing intellectual property rights on the Internet. 

In the area of domain names, business will continue to support ICANN’s Uniform Dispute Resolution Policy while calling for better consistency of decisions being rendered. Business notes that a consensus could not be reached on the extension of the UDRP to business identifiers beyond trademarks, but supports continued efforts to improve the operation of the UDRP or like procedures for blatant violations of IPRs on the Internet.  
	
	Governments should promptly and faithfully implement the 1996 WIPO Treaties, both in force, including  appropriate legal frameworks for effective technological protection measures and against circumvention-related activities and devices. 

Governments should encourage ICANN to allow for reasonable access to information sufficient to identify alleged trademark infringers and providers of unlawful content in order to facilitate criminal investigations and legitimate law enforcement activities.
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	Issues
	
	Business action
	
	Government action


	3.
Enforcement 
on the Internet
(continued)
	
	The Internet also exacerbates issues of jurisdiction and enforcement because Internet activity, due to its worldwide reach,  may expose parties to litigation in any country of the world where arguably the tort occurred or the injury was suffered. Infringement of IPRs on the internet raises complex issues of localisation of the components of the infringing acts, making it more difficult to choose the proper forum for remedy.

In addition to jurisdictional issues, rightholders have difficulties in tracing infringers operating on the Internet, because of the lack of reliable information on the identity of persons operating websites, or holding domain names. Moreover, the transient nature of the bulk of the content cirulating on the Internet renders evidence collection more difficult.


	
	Business welcomes WIPO’s actions to make available databases on trademarks, UDRP decisions and ccTLD registrations, which should facilitate searches of prior rights or precedents.

Business will press for appropriate access to information sufficient to identify and locate IPR infringers and providers of unlawful content in order to facilitate criminal investigations and legitimate law enforcement activities.

(see also Trademarks and Copyright sections)

ICC action:

Working through the ICANN Business Constituency to advocate business needs in ICANN with respect to the formulation of policies on domain names, including registration conditions. Data gathering and enforcement activities by ICC Counterfeiting Intelligence Bureau and Cybercrime Unit. 
	
	The European Commission should also ensure that the future “Rome II”  regulation on law applicable to 
non-contractual obligations will be consistent with the provisions of the Electronic Commerce directive.
(see also Trademarks and Copyright sections)
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	Issues
	
	Business action
	
	Government action


III.
EXHAUSTION OF INTELLECTUAL PROPERTY RIGHTS

	
	
	The issue of how IPR should be used to control distribution, through the doctrine 
of exhaustion of rights (parallel imports) becomes more acute with the globalization of the economy and the development of Internet commerce. While many believe that international exhaustion would severely undermine IPR and distribution networks, some argue that international exhaustion is a necessary and logical result of globalization, trade liberalization and electronic commerce. Views on this topic vary according to the type of right in question and the business sector involved. The issue of parallel imports has recently also been raised in the context of discussions on access to medicines.
	
	Business will continue to contribute its views and experience on the debate on the exhaustion of rights which is of interest to many countries and regions, and is also discussed in international fora. 

ICC action: 

Survey of companies showed that the large majority of ICC members were against the concept of international exhaustion. Input to European Commission review of its trademark exhaustion regime based on results of survey.


	
	When determining their policy on the exhaustion of intellectual property rights, policy makers should take into account the absence of a true single global market. This means that a regime of international exhaustion
is on balance more harmful than beneficial to international trade and investment, and to innovation in the long term. 




	Area
	
	Issues
	
	Business action
	
	Government action


IV.
VALUATION OF INTELLECTUAL PROPERTY RIGHTS 

	
	
	IPR are now recognized as valuable assets 
in businesses. Their valuation can help businesses to better exploit their intellectual property through licensing and other means of trading, as security, to increase their asset value and take informed investment and marketing decisions. Issues still in debate include how IPRs should be valued (several methods exist for both trademarks and patents). 


	
	There are now an increasing number of professionals specializing in IPR valuation, especially of brands and patents, who use different valuation methodologies. A new International Accounting Standard will lead to brands being recognized in balance sheets in more countries. 

ICC action: 

Co-organized seminars with UNECE in Poland and Serbia and Montenegro for the local business communities on the valuation and commercialization of intellectual property rights.

	
	An increasing number of governments have established programs to encourage their enterprises to exploit their intellectual property assets. The valuation of intellectual property is seen as an important tool for enterprises in this context. Government bodies in several countries now provide services to help companies to do this. 

Intergovernmental organizations such as WIPO and the UN Economic Commission for Europe organize training seminars and compile resources on this issue.

Brand value was recognized in a WIPO recommendation (September 1999) as a criteria for determining whether a mark is well-known and therefore subject to special protection. The recommendation requires a solid and transparent methodology to give reliable information to trademark authorities. 
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	Issues
	
	Business action
	
	Government action


V.
COSTS OF INTELLECTUAL PROPERTY RIGHTS REGISTRATION SYSTEMS

	
	
	In several countries, a substantial portion of the fees collected by the local intellectual property office is diverted or retained by governmental authorities for purposes which have no relation to the operation of the office, raising the following concerns:

· it jeopardizes the operation of the office and the quality of its services, and forces it to work on a reduced budget; and

· it undermines all the international efforts currently directed towards reducing the costs of intellectual property protection.

	
	Because this issue is very sensitive from the political stand point, users of the patent system must coordinate efforts through relevant associations (not only those normally engaged in intellectual property matters but also federations of industry and others) to make the relevant authorities aware of the rising deterioration in the quality of patent examination, caused to a large extent by an insufficient budget and the lack of autonomy of patent offices to take appropriate action.

ICC action: 

ICC issued a statement on the use of intellectual property registration fees

in September 2002 and shall seek to implement this by coordinating its efforts with other international associations.

	
	Recent changes in the PCT as to the equalization of the time limit to enter national phases under Chapters I and II will presumably result in more PCT applications entering national phases without an international preliminary examination. Governments must ensure that their national offices are ready to deal with an increasing number of applications which have not had the advantage of such a preliminary examination. This will require the allocation of an increased budget to national offices. Therefore,  governments should allow their patent offices full independence to administer the fees they collect from applicants.



C.
Political and social pressures on IP protection

	Area
	
	Issues
	
	Business action
	
	Government action


	
	
	Previously confined to the  technical domain, intellectual property issues have become increasingly politicized, due in part to the increasing economic importance of intellectual property, the inclusion of a number of intellectual property related issues in the WTO Doha Development Agenda,  the introduction of intellectual property concepts in communities and countries previously unfamiliar with them, and misunderstandings over the use of intellectual property rights in connection with culturally and socially sensitive material previously assumed to be in the public domain (e.g. genetic material, traditional remedies etc). A tension between the commercial interests of the proprietor of
the intellectual property and the interests of the public in sensitive areas such as health, ethics, development, the environment 
and consumer protection has also been perceived in certain communities. 
	
	Business will need to focus on developing an effective communications strategy concerning intellectual property issues to defuse political opposition and obtain public support for IPR. A dialogue will be developed where possible between rightholders and the various communities hostile to IPR. Business is supporting initiatives by inter-governmental organizations, such as WIPO, WTO, and UN Economic Commission for Europe to raise awareness of the benefits 
of IPR in different parts of the world.

ICC action:

Website to explain the rationale behind IP protection.
	
	Governments must develop their 
own understanding of the issues, in particular by co-ordination between departments. Consistency should be ensured between the objectives of intellectual property policy and policies in other areas, such as health, agriculture and the  environment.




	Area
	
	Issues
	
	Business action
	
	Government action


I.
ECONOMIC DEVELOPMENT

	
	
	While not new, the argument that intellectual property rights only benefit foreign companies and prevents the local population's access to technology which could help its economic development still resonates in certain countries and among some groups. 

Several new issues have arisen or are receiving a renewed focus and attention.  These are: health issues and the availability of medicines at reasonable prices linked with compulsory licensing, protection of data submitted to obtain marketing approval and pharmaceutical product protection; access to and use of traditional knowledge and folklore; problems of counterfeiting and piracy and the weak enforcement of intellectual property rights, primarily due to a non-existent damages

culture and low convictions in criminal proceedings; the transfer of technology from developed countries ; and the availability of copyrighted material in text books and journals for education.
	
	Business will continue to put forward the case that intellectual property rights will encourage research and development and business development in local communities. Business will continue to promote the full and effective implementation of TRIPS.

Businesses should avoid taking a confrontational stand on these issues, particularly with governments of developing nations, but instead try to comprehend these issues and create 'win-win' situations wherever possible.

ICC action: 

ICC Counterfeiting Intelligence Bureau published report for OECD on the economic impact of counterfeiting. Collaborating with UN Economic Commission for Europe public/private partnership in organizing seminars to promote the use of intellectual property for economic development.
	
	The Doha Ministerial Declaration 
on Implementation–related Issues reaffirmed the importance of TRIPS provisions for developed countries 
to provide incentives for technology transfer to least developed countries. 

Technical assistance should continue to be provided by WTO, WIPO and individual countries to facilitate TRIPS implementation in all countries. Technical assistance should be focussed on development areas, training of technical and legal persons to translate good ideas into patentable inventions, building up a damages culture and at the same time promoting and respecting the traditional knowledge of nations.




	Area
	
	Issues
	
	Business action
	
	Government action


II.
ENVIRONMENT
	 
	
	As biological resources become scarcer and more valuable, the debate over the control of these resources becomes more intense. National sovereignty over biological resources, often found in developing countries, is perceived to be undermined by the patenting of inventions based on such resources. Such patenting is also seen 
as encouraging unsustainable use and 'biopiracy'. These perceptions, aggravated by profound differences in history and culture, have led to allegations that intellectual property rights are both unjust and incompatible with the protection of the environment, most clearly heard in the context of the Convention on Biological Diversity (CBD).

In particular, there is pressure to provide in patent specifications more information about biological resources to which they refer: both information about the source of these biological materials, and confirmation that the resources have been obtained legally under the CBD (i.e., with Prior Informed Consent  ‘PIC’).


	
	Business, especially in environmental circles, will continue to urge that intellectual property rights are compatible with the protection of the environment and can promote the objectives of the CBD, such as sustainable use of genetic resources and equitable sharing of benefits. Business will also attempt to defuse emotional issues and rationalize the debate, especially in the media.

Business supports suitable compensation for use of genetic resources, in line with the CBD. On disclosure of origin, business generally opposes using the patent system to enforce unrelated obligations.  Obligations to disclose origin are unacceptable unless they are clear, practicable and proportionate.
ICC action:

Issued paper arguing that TRIPS is fully compatible with the CBD. Issued two papers on including origin information and evidence of PIC in patent specifications. ICC will seek to propose practical solutions  to these problems, being sensitive to cultural differences.


	
	Governments should ensure coordination between their policies on the environment and on intellectual property. Policy makers should carefully consider the evidence and consult fully with business and intellectual property circles before considering any legislation intended to protect the environment which could undermine intellectual property rights.
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	Issues
	
	Business action
	
	Government action


III.
HEALTHCARE
	
	
	Inadequate healthcare systems and epidemics of serious diseases have led to pressure on governments and on industry  - as evidenced in the debate on cross-border compulsory licensing under Paragraph 6 of the WTO Declaration on TRIPS and Public Health  - to assist developing and least-developed countries in meeting public health needs, while ensuring commitment to intellectual property protection in general, including the provisions of the TRIPS Agreement.


	
	Business will need to work to ensure that actions by governments, by WTO, and by other international organizations concerning questions of interpretation and implementation of the TRIPS Agreement as arising from the WTO Doha Development Agenda, focus on how to achieve improvements in public health in developing and least-developed countries without eroding the strength of intellectual property rights,  thereby leading to a reduction in incentives for research and development.

Business participates in a number of public-private partnerships as well as in private sector initiatives for supplying needed drugs to developing countries. This includes the Global Fund to Fight AIDS, Tuberculosis and Malaria, and exploring with the WHO how innovative financial mechanisms, which respect IPR and include royalty payments to IPR holders, can be used to tackle specific health problems e.g. New Medicines for Malaria Venture Project. Business is also providing free or affordable access to biomedical and healthcare information by institutions in low income countries through public-private initiatives such as the Accelerating Access Initiative (6 companies and 6 UN agencies) and the Health Internetwork: Access to Research Initiative.
	
	International organizations dealing with health policy, such as WHO, should work more closely with WIPO and WTO in defining policies which affect intellectual property rights. 

Governments should also ensure coordination between their policies on health and on intellectual property, keeping in mind that the WTO Doha Declaration on TRIPS and Public Health recognizes that intellectual property protection is important for the development of new medicines. 

Business would like to see coherence and coordination between healthcare and IP policy – the importance of intellectual property protection as a stimulus for medical innovation should not be forgotten when defining health-care strategies.
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III.
HEALTHCARE (continued)

	
	
	
	
	Business will also continue to promote awareness in international organizations and in all countries of the essential role of IP protection in stimulating research and innovation in medicines and health technologies. 

ICC action:

Issued statement in June 2002 on the post-Doha agenda for the TRIPS Council, and in November 2002 with  further views on cross border compulsory licensing under the Doha Declaration on TRIPS and Health.
	
	Governments must work to ensure that actions resulting from the WTO Ministerial Declarations in Doha concerning improvement of public health in developed and least-developed countries give positive results for patients in need without reducing the incentives for research and development. 
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	Business action
	
	Government action


IV.
COMPETITION POLICY 

	
	
	Tensions between competition policy and intellectual property rights are likely to grow as an increasing number of countries adopt competition policies. Specific points of tension arise in the context of technological standards, access to essential technologies in industries where monopolies previously existed, and access to information. 

In recent years, the US antitrust authorities have broadened the debate. They increasingly are reexamining the nexus between intellectual property and antitrust. This includes the number and quality of patents, the economic significance of intellectual property rights, and the changing scope of patents. It also encompasses an examination of new areas such as network effects, impacts on research pipelines and innovation, and the competitive effects of contractual arrangements associated with the exercise of IP rights.  They have begun paying particular attention to whether firms are "protecting" their IP rights in a manner that contravenes the competition laws. This indicates a growing concern with intellectual property practices that have anti-competitive effects without corresponding consumer benefits.
	
	ICC action: 

Provided input to discussions on the interface between intellectual property and competition in the US and the EU , as well as  WTO, OECD and UNCTAD groups on competition.


	
	This issue was brought up in TRIPS; articles 8.2 and 40 allows WTO members to adopt measures to control anti-competitive practices. 

WTO, OECD and UNCTAD have also examined the interface between IPR and competition policy in the context of their work on competition policy.
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IV.
COMPETITION POLICY (continued)
	
	
	In the European Union, a major revision of the technology transfer block exemption is being proposed by the Commission.  Their proposals have an excessive emphasis on market share of the parties to technology transfer agreements. If reflected in the final legislation, this could unnecessarily inhibit technology transfer between large companies, and between large ones and small ones.

(The issue of “Exhaustion of rights “ is dealt with in Section B,III)

	
	
	
	

	1.
Standards
2.
Other special situations


	
	The issue of access to technological standards that are protected by intellectual property rights has become more acute with the growth of information technology industries and Internet-related industries, and the convergence of different sectors. Questions that arise include how intellectual property rights should be addressed when standards are chosen, access to markets dominated by a particular standard, and conditions of such access. 

In the European Union, the competition authorities have limited, or sought to limit, the exercise of intellectual property rights in special market situations: listings of television programmes; structuring of market research results; and waste recycling. A concern for business is that these cases may be decided in such a way as inappropriately to prejudice exercise of intellectual property rights in other contexts.
	
	Business is seeking to create a balanced discussion between patent holders and technology developers to ensure that new technology is available at fair and reasonable terms and conditions.
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V. 
LEGAL ACCESS TO MATERIAL AND USE OF INTELLECTUAL PROPERTY ON THE INTERNET

	
	
	As the development of digital networks provides the possibility of distribution of an ever-increasing choice of content  and cultural goods, the question of providing  legal access to such wealth is likely to become acute. Despite a general recognition that intellectual property protection is an essential pillar for the development of electronic commerce, there is a perception that access to information, content and cultural products and services can be secured through the  limitation of intellectual property rights, primarily, in the case of the Internet, copyright and neighbouring rights, and trademark rights in the context of domain names. 

At the heart of these demands lies a fundamental misconception: that the free flow of ideas is inhibited by copyright (which does not protect ideas or facts) and does not require financial underpinnings, and hence is "free of charge". This is not so. Creation, production and dissemination of content requires time, skill, effort and invest-ment. Exceptions to copyright protection 
or the enlargement of the public domain 
do not per se encourage creativity or the dissemination of pre-existing content. In some instances voluntary solutions, such 
as licensing of intellectual property rights, 
can significantly increase legal access to information – and in a manner that has fewer unintended consequences.


	
	Business will continue to actively participate in the formulation of Internet policy which has an impact on intellectual property rights, such as in the area of domain names, and promote the message that IPR protection fosters the creativity necessary for the development of the Internet. Development of business models as well as reliable technical protection continues.

Business should continue to provide concrete examples of how creativity and intellectual property rights increases the legal accessibility of materials. For instance, HINARI (The Health InterNetwork Access to Research Initiative) is a practical, voluntary, and entirely online collaboration between the World Health Organization and the community of inter-national scientific and biomedical publishing. Through HINARI, libraries in qualifying healthcare, academic, health policy and research institutions in more than 100 developing nations will be able to access the full text of approximately 2000 biomedical journals published by the world’s leading learned society and commercial publishers, and to obtain assistance to improve and lower the cost of interconnectivity. 


	
	Governments should adopt policies to foster innovation and creativity on the Internet - which include the protection of intellectual property rights. The most practical and effective way is for governments to accede to the Berne Convention and the WIPO Internet Treaties and to enforce the provisions of these instruments effectively. The Government Advisory Committee to ICANN should encourage ICANN to adopt policies to foster electronic commerce, including protecting intellectual property.

Governments should support, and where appropriate participate, in private-public partnerships that permit legal access to content on the Internet, such as the development and deployment of baseline standards for content protection.

Another measure that would be practical and highly effective is to ensure that differential pricing mechanisms do not hurt or backfire on rightsholders seeking to make content legally accessible to markets that are less well developed or with a lower level of demand for high-end content.
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V. 
LEGAL ACCESS TO MATERIAL AND USE OF INTELLECTUAL PROPERTY ON THE INTERNET (continued)
	
	
	Issues under debate include the term of copyright, an automatic licence available to anyone for standard payment or the extension of levies on all digital devices and media including personal computers (harddisks), PDAs, mobile phones and any new recording media in the absence of technological protection measures, as well as fair use of copyrighted works. In all of these areas, 
the search to apply a balance between copyright and exceptions and limitations thereto continues. There are also increasing voices calling for the introduction of mandatory standards for technological protection measures to provide a secure environment for copyright and neighbouring rights to the benefit of all stakeholders in opening new markets and opportunities for the development of electronic commerce.
	
	
	
	


VI.
USE OF OPEN SOURCE SOFTWARE

	
	
	Open source software, that is, software licensed in such a way that its users can freely execute, copy, distribute or modify it, is used extensively by private individuals and companies. This has been considered up to the present by software development companies as legitimate competition.  


	
	Business should promote freedom of choice in whether to adopt open source software, both in private and governmental sectors. This freedom should, however, entail respect for the copyrights and patents of third parties.


	
	Governments should recognize 
the respective advantages and disadvantages of commercial and open source software and avoid 
IPR policies which favour one development model over another. 
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VII.
DATA PROTECTION 
	
	
	In many countries, rules on the protection 
of privacy, most of which are based on the consent of the individual to the collection, and/or use, and/or circulation of his personal data, permeate many aspects of business activity, including the protection and licensing of intellectual property rights.

Personal data (i.e. any information that allows directly or indirectly the identification of individuals to which it refers) has become an economic resource that many businesses need and use for the supply of their products and services. As raw information, personal data is not protected by intellectual property rights. 

Policies protecting data impact the licensing of IPR to the extent that personal data, inter alia: 

· may be easily collected thanks to new technologies, without the person being aware, and thereafter, sold, licensed or used to create new IP protected products (CRM software for instance);

· is incorporated in databases the use of which is thereafter licensed, eventually as part of a broader IP package; 

· may be needed for research/study programmes (for instance in the medical field) the results of which are expected to be protected by an IPR (patent or copyright mainly);

· is indispensable information for Internet based services (ie services using GPS).
	
	Business will work to ensure that present 
or future policies on privacy issues will appropriately respond to the needs of businesses to identify alleged infringers 
so as to enforce their IPRs and to allow legitimate electronic collection and use 
of personal data. Business will continue to balance the interests of rightholders and communication service providers in this area. 

ICC action: 

Endorsed the OECD 1980 Guidelines for the Protection of Privacy and Transborder Flows of Personal Data, and is committed to implementing fair information practices and transparent procedures consistent with these Guidelines. Advocates use of model contracts and internal control procedures to satisfy requirements of legislation restricting export of data to third countries that do not provide a level of protection considered to be adequate or sufficient by the source country.  
	
	Governments should adopt a flexible and responsive approach to the protection of personal data, including the acceptance of self-regulatory solutions and technological innovations that empower the user, and balance those interests with other public policy objectives, such as the fight against cyber crime and counterfeiting and piracy. 

Governments should work to ensure that data protection policy does not impede the legitimate protection of intellectual property rights. This should be achieved through a balanced approach that protects both the rights of content providers and the interests of other stakeholders in the digital networked environment.
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VII.
DATA PROTECTION (continued)
	
	
	Policies for data protection may also have the unintended consequence of hampering efforts to enforce intellectual property rights. Tensions between data protection and intellectual property rights enforcement have surfaced in debates over how much access should be allowed to the WHOIS database (which contains data on domain name registrants) and the extent of the obligation of technical intermediaries to supply data on alleged infringers.
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